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ADM NI STRATI ON,
Petitioner,

VS. Case No. 06-3494MP

HARCLD L. MJRRAY, M D.
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RECOVMENDED ORDER

This case cane before Admi nistrative Law Judge John G
Van Lani ngham for final hearing by video tel econference on
February 14, 2007, at sites in Tallahassee and M am , Florida.

APPEARANCES

For Petitioner: L. WIlliamPorter, Il, Esquire
Agency for Health Care Adm nistration
Fort Knox Executive Center 111
2727 Mahan Drive, Building 3, Mail Stop 3
Tal | ahassee, Florida 32308-5403

For Respondent: Jose M Herrera, Esquire
Jose M Herrera, P.A
1401 Ponce de Leon Boul evard, Suite 200
Coral Gables, Florida 33134

STATEMENT OF THE | SSUE

The issue for determ nation is whether Respondent is l|iable
to Petitioner for the principal sumof $94,675.83, which equals
the amount that the Florida Medicaid Program paid Respondent for

t he "professional conponent™ of clains for radiologic services



rendered to Respondent's patients between July 1, 2001 and
Decenber 31, 2005.

PRELI M NARY STATEMENT

Petitioner Agency for Health Care Administration is the
agency responsi ble for adm nistering the Florida Medicaid
Program Respondent Harold L. Murray, MD., is a doctor who has
furni shed goods or services to Medicaid beneficiaries.

After investigating Dr. Murray's nedical practice
Petitioner issued a Final Agency Audit Report on July 19, 2006
wherein it alleged that this physician had been overpaid
$94, 675.83 for Medicaid clains arising fromRespondent's
provi sion of radiologic services to eligible beneficiaries. The
gravanmen of the Agency's conplaint was that Dr. Mirray had
billed Medicaid (and been paid) for interpreting radiologic
studi es (such as X-rays and sonograns) when in fact the
interpretations (called "professional conponent” services in
Medi caid term nol ogy) had been done by a radiologist. On
Sept enber 5, 2006, Dr. Murray served an Amended Request for
Formal Adm nistrative Hearing disputing the overpaynent
assessnment. The matter was referred to the Division of
Adm ni strative Hearings on Septenber 15, 2006.

At the final hearing, which took place as schedul ed (after
one continuance) on February 14, 2007, the Agency called Vick

Anne Rem ck, a Medical Healthcare Program Analyst, as its sole



witness. |In addition, Petitioner's Exhibits 1 and 2, and 9
t hrough 14 were admitted into evidence.

Respondent testified on his own behalf and presented one
other witness: Giselle Aguilera, Esquire. Dr. Mirray did not
of fer any exhibits.

The two-volune final hearing transcript was filed on
March 5, 2007. The parties tinely filed proposed recommended
orders on the established deadline (after several extensions) of
May 16, 2007. These papers were carefully considered in the
preparation of this Recomrended Order.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2006 Florida Statutes.

FI NDI NGS OF FACT

1. Petitioner Agency for Health Care Adm nistration
("AHCA" or the "Agency") is the state agency responsible for
adm nistering the Florida Medicaid Program (" Medicaid").

2. Respondent Harold L. Murray, MD. ("Miurray") was, at
all relevant tinmes, a Medicaid provider authorized to receive
rei mbursenent for covered services rendered to Medicaid
beneficiaries.

3. Exercising its statutory authority to oversee the
integrity of Medicaid, the Agency sent investigators to Miurray's
of fi ce on Novenber 22, 2005. The purpose of this visit was to

verify that clains paid by Medicaid had not exceeded authorized



anounts. To this end, the investigators inspected Miurray's
facilities and reviewed his nedical records. Wat the
i nvestigators saw gave themreasons to believe that Medicaid had
been overpaying Murray for radiologic services. They focused on
the period fromJuly 1, 2001 to Decenber 31, 2005 (the "Audit
Peri od").

4. During the Audit Period, Murray had submtted
approxi mately 2,000 clains seeking the "maxi numfee" for
radi ol ogi ¢ services, which Medicaid had paid. The maxi num fee
i ncl udes conpensation for "professional conponent" services.
(Medi caid uses the term "professional conponent” to describe the
physician's services of interpreting a radiologic study and
reporting his or her findings. These services are distinguished
fromthose conprising the "technical conponent,”™ which are
routinely performed by technicians. These latter services
i nclude operating the radiol ogic equi pnent (e.g. an X-ray or
sonogr aphi ¢ machine) and performng the exam) It appeared to
the investigators that Murray had not, in fact, been perform ng
t he professional conponent.

5. Using information in its database, the Agency
determ ned that, during the Audit Period, Murray had received
Medi caid paynments totaling $94, 675.83 for professional conmponent
services. The Agency repeatedly requested that Murray supply

additional information that m ght substantiate his prior clains



for fees relating to the professional conmponent. Mirray fail ed,
refused, or was unable to conply with the Agency's requests

6. Miurray did testify at hearing, however, providing a
reasonably clear picture of what had occurred. On direct
exam nation, Murray explained that he had performed the "first
prelimnary"” review of each radiol ogic exam nation in question
before sending the study to a radiol ogi st, whom he paid "out of
[ his own] pocket"” to interpret the exam and nake a report.
According to Murray, Medicaid paid only for his (Murray's)
pr of essi onal conponent services—~not the radiologist's. Mirray
argues that he is entitled to conpensation for the professional
conponent services that he personally performed, notw thstanding
t hat anot her doctor perfornmed the sane services.

Anal ysis of the Facts

7. Although Murray's position m ght have some superfici al
appeal, it does not withstand scrutiny as a matter of fact, the
under si gned has determned. To explain why this is so requires
an analysis of Murray's testinony that entails neither |egal
conclusions nor findings of historical fact. The undersigned's
rational e, being essentially fact-based, is explicated here in
the interests of organizational coherence and readability.

8. Assune first, for the sake of argunent, that Miurray's
"first prelimnary” review constituted an authoritative

interpretation of the radiologic study. Because it is



reasonable to infer (and the undersigned finds) that the
radi ol ogi st's subsequent interpretation of the study was
authoritative—Murray's routine practice of ordering and

personal ly paying for the "second opinion" would have been

i nexplicable, and indeed irrational, if the radiologist's
interpretation were of dubious val ue—the inevitable concl usion,
assum ng Murray's findings were authoritative, is that the
"second opinion" was nearly always duplicative, excessive, and
unnecessary.

9. Mirray's responses to that conclusion doubtless would
be: (1) Medicaid did not pay for the second opinion, so whether
it was excessive and unnecessary is irrelevant; and (2) there is
no statute, rule, or Medicaid policy that forbids a provider
fromprocuring, at his own expense, a second opi ni on—even an
unnecessary one.

10. It is not accurate to say, however, that Medicaid did
not pay for the second opinion; this, ultimately, is the fatal
flaw in Murray's reasoning. To the contrary, Mirray's testinony
shows clearly that Medicaid did pay for sone or all of the
expense of the second opinion, albeit indirectly, when it paid
Murray for the sanme work. As his own account reveals, Mirray
was, in effect, nerely a conduit for the Medicaid noney, which

passed through his hands on its way to the radi ol ogi st.



11. Murray contends, of course, that the Medicaid paynents
for the professional conponent were "his," that he had earned
them by performng the "first prelimnary"” read, and that he was
free to spend his inconme however he chose. If our initial
assunption were true, nanely that Murray's prelimnary
interpretation were authoritative, then his claimto the
Medi cai d paynents at issue mght have nerit. But, on
reflection, this assunption is difficult, if not inpossible, to
square with the fact that Murray found it necessary al ways to
pay anot her doctor to performthe very sane professiona
conponent services. Indeed, having a second opinion was so
inmportant to Murray that he was willing to perform his purported
prelimnary read at a substantially discounted rate, at |east,
if not for free—er even, nmaybe, at a financial loss: in every
i nstance, one of these was necessarily the net econom c result
of his actions.'

12. If, as we have assuned, Murray were performng a
val uabl e professional service each tinme he interpreted a
radi ol ogi c exam then—the question naturally ari ses—wahy woul d
he effectively have given away his expert opinions? Mirray
testified that he did so for "the safety of [his] patient"” and
because the radiologist is "educated for that." But these

"answers," far from being persuasive, actually underm ne the

assunption that spawns the question of notive. Indeed, Miurray's



testimony confirnms a reasonabl e inference contrary to our

initial assunption, which inference is that Murray | acked
sufficient confidence in his so-called "prelimnary"
interpretations ever to rely on themalone. This inference,

whi ch the undersi gned accepts as a finding, arises fromthe
basi ¢ undi sputed fact that Murray routinely sought "second

opi nions" for every patient. It is ultimtely determ ned,
therefore, that whatever Murray's "first prelimnary" reviews
conprised, they did not constitute authoritative interpretations
of the radiol ogic studies at hand.

13. That being the case, it is determned that Murray's
prelimnary opinions added little or no actual value to the
subj ect nedical transactions. O fering sone sort of provisional
opi nion that holds only until the "real" opinion can be obtai ned
fromthe radiologist is not tantamount to perform ng the
prof essi onal conponent.''" Based on the evidence presented, it
is determ ned that the radiol ogi st performed the professional
conmponent of the radiologic studies at issue, not Mirray.

14. As aresult of inproperly claimng that he had
perforned professional conponent services when in fact he had
not, Murray received from Medicaid a total of $94,675.83 in
paynments that were not authorized to be paid. This grand total

of $94, 675.83 constitutes an overpaynent that Mirray nust return

to the Agency.



CONCLUSI ONS OF LAW

15. The Division of Admi nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

16. The Agency is enpowered to "recover overpaynents
as appropriate.” 8 409.913, Fla. Stat. An "overpaynent”

i ncludes "any anount that is not authorized to be paid by the
Medi cai d program whether paid as a result of inaccurate or

I nproper cost reporting, inproper claimng, unacceptable
practices, fraud, abuse, or mstake." § 409.913(1)(e), Fla.
St at .

17. One nethod of recovering overpaynents is through
"recoupnent,” which is "the process by which the departnent
[i.e. AHCA] recovers an overpaynent or inappropriate paynment
froma Medicaid provider." Fla. Admn. Code R 59G 1.010(245).

18. The burden of establishing an all eged Medicaid
over paynent by a preponderance of the evidence falls on the

Agency. South Medical Services, Inc. v. Agency for Health Care

Adnmi n., 653 So. 2d 440, 441 (Fla. 3d DCA 1995); Southpointe

Pharmacy v. Departnent of Health and Rehabilitative Services,

596 So. 2d 106, 109 (Fla. 1st DCA 1992).'Y
19. To be authorized for paynent by Medicaid, a claimfor
services that a doctor has provided nust conply with the terns

and conditions set forth in the Physician Services Coverage and




Li m tati ons Handbook ("Handbook"). Because the Handbook is

i ncorporated by reference in Florida Adm nistrative Code Rule
59G 4.230, its ternms and conditions have the force and effect of
adm ni strative rul es.

20. Although the pertinent provivisions of the Handbook
were revised fromtine to tinme, the substantial Medicaid policy
that governs this case remai ned the sane throughout the Audit
Peri od—and is not disputed. The principal rule behind the
present dispute, as stated in the January 2001 version of the
Handbook, is this:

To be reinbursed the maxi numfee for a

radi ol ogy service, the physician nust

provi de both t he technical and professiona

conponents.
The sane Handbook (Jan. 2001) defines the term "professional
conponent service" as "the physician's interpretation and
reporting of the radi ol ogi cal exam. "

21. The undersi gned has found that, throughout the Audit
Period, Murray clainmed (and was paid) maxi num fees for
radi ol ogi ¢ services even though he had not perforned the
pr of essi onal conponents. As further found, the anounts that
Murray received for professional conponent services were not

aut hori zed to be paid by Medicaid; he received these suns as a

result of inproper claimng.
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22.
t he total
conmponent
Agency is
23.
seeks to i
to i npose

St at ut es,

24.

fol | owi ng:

The undersi gned accordingly finds and concl udes t hat
anmount Murray received in paynent of professiona
servi ces—$94, 675. 83—+ s an over paynent, which the
entitled to recover fromthe provider

There is one final matter to discuss. The Agency
npose a fine of $1,000 against Murray. The authority
such a fine is given in Section 409.913(16), Florida
whi ch provides in pertinent part as foll ows:

The agency shall inpose any of the foll ow ng
sanctions or disincentives on a provider or
a person for any of the acts described in
subsection (15):

(c) Inposition of a fine of up to $5, 000
for each violation.

Anong the acts described in subsection (15) are the

(e) The provider is not in conpliance with
provi sions of Medicaid provider publications
t hat have been adopted by reference as rul es
in the Florida Adm nistrative Code; wth
provi sions of state or federal |aws, rules,
or regul ations; with provisions of the

provi der agreenent between the agency and
the provider; or with certifications found
on claimforns or on transmttal fornms for
el ectronically submtted clains that are
subm tted by the provider or authorized
representative, as such provisions apply to
the Medicaid prograni.]

8§ 409.913(15)(e), Fla. Stat.; see also Fla. Adm n. Code R 59G

9.070(7) (e).
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25. Murray submtted approximtely 2,000 clains for
radi ol ogi ¢ services that were not in conpliance with the
pertinent provisions of the Handbook. Therefore, Mirray
committed nultiple violations, for each of which AHCA nmay i npose
a fine of up to $5,000. The fine of $1,000 that AHCA wants to
inmpose is well within its statutory authority.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Agency enter a final order
requiring Miurray to repay the Agency the principal amount of
$94, 675. 83, together with an adm nistrative fine of $1, 000.
DONE AND ENTERED this 10t h day of July, 2007, in

Tal | ahassee, Leon County, Flori da.

JOHAN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 10th day of July, 2007.
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ENDNOTES

'/  The undersigned supposes (but has no evi dence upon which to
base a finding) that there m ght have been some unusual
situations where a true "second opi nion" woul d have been
beneficial, even assuming Miurray's interpretations were
authoritative. Mirray, however, always obtained a "second

opi nion," regardless of the novelty or conplexity of the case.
In the run of cases, this nmust have been overkill—+f Mirray
were really perform ng professional conmponent services.

'"/  The evidence does not reveal whether Mirray paid the
radi ol ogi st an anount that was greater than, |ess than, or equal
to the Medicaid reinbursement for the professional conmponent.
There is nothing in the record, however, suggesting that the
radi ol ogi st charged | ess than the Medicaid fee for the

pr of essi onal conponent.

"""/ The undersi gned perceives no material difference between
Murray's practice of obtaining "second opinions," on the one
hand, and sinply subcontracting the professional conponent to a
radi ol ogi st, on the other. (O course, any doctor who woul d use
a subcontractor to interpret radiologic exans could claim as
Murray has done, that he hinself perfornmed "first prelimnary"
reviews, if the latter need not be authoritative to be
conpensable.) Plainly, however, if a doctor were permtted to
subcontract his professional obligations in this way, then the
statute respecting Medicaid provider agreenents (8 409.907, Fla.
Stat.) would be seriously conprom sed, for doctors not under
contract with the Agency would be able to provide services to
Medi cai d reci pients as subcontractors to doctors who were under
contract wwth the Agency. 1In fact, because the instant record
contains no evidence concerning the identities of the
radi ol ogi st or radiologists on whom Miurray relied for the safety
of his patients, it is possible that these radiologists (or sone
of them) were not Medicaid providers. In any event, acceptance
of Murray's position would open the door, even if only a crack,
to subcontracting.

'Y/ Although the Agency bears the ultimate burden of persuasion
and thus nust present a prim facie case through the

i ntroducti on of conpetent substantial evidence before the
provider is required to respond, Section 409.913(22), Florida
Statutes, provides that "[t]he audit report, supported by agency
wor k papers, showi ng an overpaynent to the provider constitutes
evi dence of the overpaynent." Thus, the Agency can nmake a prina
facie case nerely by proffering a properly supported audit

13



report, which nust be received in evidence. See Mz
Pharmaceuticals, Inc. v. Agency for Health Care Adm nistration
DOAH Case No. 97-3791, 1998 Fla. Div. Adm Hear. LEXI S 6245, *6-
*7 (Mar. 20, 1998); see also Full Health Care, Inc. v. Agency
for Health Care Admi nistration, DOAH Case No. 00-4441, 2001 W
729127, *8-9 (Fla.Di v.Adm n. Hgs. June 25, 2001)(adopted in
toto, Sept. 28, 2001, AHCA Rendition No. 01-262-FOF-MDO).
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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